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Herewlth 1s a copy of our report on the audit of
the administration of Indian lands by the Bureau of.
Indlan Affairs, Department of the Interior,as of Jan-
uary 1956. This audit was madu pursuant. to the Budget
and Acocounting Act, 1921 (31 U.S.C, 53), and the Ac-
‘counting and Auditing Act of 1950 (31 U.S.C. 67). The
examirnation was performsd at selected locatlions under
the jurisdiction of the nine area offices of the Bureau
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REPOET ON AUDIT

oF

ADMINISTRATION OF INCIAN L.ANDS
BY .
BUREAU OF INDIAN AFFAIRS

DEPARTMENT OF THE INTERIOR

JANUARY 1956

In connection with the audit of the BUREAU OF INDIAN AFFAIRS,
Department of the Interior, the General Accounting Office has re- |
viewed the administration of Indian lands., This audit was made

‘pursuant to the Budget and Accounting Act, 19Zi (31 U.S.C. 53),

and the Accounting and Auditing et of 1950 (31 U.S8.C. 67).

The examinatlon related primarily to operations conducted in
fiscal year 1955 and was performed at selected locations under the
Jurisdioction of the nine area offices of the Buréau in the conti-

nental United States and at the Washington Office.

PRINCIPAL FINDINGS AND BECOMMENDATIO&S

Following 18 a brief discussion of the principal audit find-

ings and our recommendations thereon.

1. Bureau supervislon over allotted Indlan lands
complicate y helrship problems

Departhenﬁal regulations (25 C.F.R. 241,18) provide that a
petition to sell inherited Indian lands "shall be signed by all

.adult heirs on their own behalf, by the guardian of a minor helr

who has such guafdxan. and by the superintendent or other officer
in charge of the agency or school on behalf of any orphan minor

heir." .According to Bureau officlals, the Department and the Bu-
reau have interpreted the various statutes placing on them é trust'
responsibility for the Indiaﬁ and his property, incluiing statutes
aﬁthorizing sales and partitions, as not authorizing the sale or

partition of Indian trust or restricted lands in heirship status

- without the consent of all eompetentl owners, except when one or

more of the heirs is considered by the Secretary of the Interior
to be incompetent. Consequertly. in view of the continuous sub-
division of Indian allotments due to deaths of the allottees and
transfer of the undivided interests in the land to heirs and devi=
speé. the responsibilities'of the Bureau in connection with the
manageiient and disposal of Indian trust properfy have become seri=-
ously complicated. The complexities of the problems assoclated
with such lands tend to increase with time., Moreover, the with- |
drawal of Federal supervision over Indian lands 1s hindered by
these fractionated intereits,

To ald in eliminating'some of the obstacles hindering the
withdrawal of Federal supervision over the Indians, we are recom-
mending thaf Congress consider legislation authorlzing the Secre-

tary of the Interior to sell or partition inherited lands held

1a competent Indlan is consldered by the Bureau to be one capable
of managing his own affalrs, including his property. An Indian
does not have to be non compos mentis or have other legal disabll-

4ty to be considered incompetent by the Bureau.



under trust patént,1 without requiiing the consent of all competent
owners and without limiting that authority, as at the preseht time,
to cases where one or more of the heirs is determined to be incom-
petent. We are recommending aiso that the Congress consider leg-
islation authorizing the Secretafy ¢f the Intefior to revoke re-
stricted fee patents and 1ssue in lleu thereof trust'patehts for
lands in heirship status, w1thoﬁt requiring the consent of the
heirs and devisees; when the Secretary of the Interior has deﬁer;
mined that proposed sales or partitions are prevented because of
the restricted fee patent s atus of the land. A fubther discus-
sion of this matter appears on pagesll to 20.

2. BReluctance of competent Indians to ggluntarilx
- terminate the trust status of their lands

The audit disclosed that competent Indians are reluctant to

voluntarily terminate the trust status of their lands because of |
the persbnal advantages accruing from the trust sﬁatus to such |
Indisns, such as exemption from real estate taxes on trust land,
and the services rendered by the Bureau in connection with the man-’
agement of Indian trust property either without cﬁarge or with rel-
atively low fees.

To facllitate the withdfawal of Bureau supervision over lands
of competent Indilans, we are recommending that the Congress con-'

sider legiglation which would--without prejudicing any existing

lthe trust patent is evidence that the land is held in trust by
the United States for the beneficlal use of the Indian, usually
for a definite period of time., The Indian cannot alienate or en-
cumber this land without the consent of the Secretary of the In-

terior.

.exemption from taxation constituting a vested property righte-

authorize ths Secretary of the Interior to issue patents-in;ree,l

. qertificates of competency, or orders removing restrictions, which-

‘ever 1s appropriate, to all Indians holding restricted lands who
have been deiermined by the Secretaiy to be competent, wiﬁhout ré~
quiring thé application or authorizatioﬁ of the Indian. Similar
authority has been granted to the Secretary of the Interior by the
~act of August 11, 1955 (69 Stat. 666), in connection with removal
of restrictions on lands of Indians of the Five Civilized Tribes.
‘Additlonel comments on reluctance of competent Indians to volun=-
ﬁarily terminate the trust status of.their iands appear on pages
'21 to 23.
3. Submarginal lands
. The audit disclosed thet Government-owned lands, gerisrally re-
féfred to as submarginal lands, transferred by the Secretary of Aé-
riculture to the Secretary of the Interior by Executive order, are |
rented by_the Bureau under revocable permit to Indien tribes at
nominal rates and that a considerable percentage of these lands are
in turm perﬁitted by the tribes to Indians and non-Indiang at
higher bental rateé. tIn Septémber 1956 there were about 346,000
acres of such lands undef the Jjurisdiction of the Bureau.
To provide a falr returﬁ to the Government on submarginal

lands rented to tribes by the bureau, we are recommending that the

1The patent¥1n-fee conveys fee simple title to the patentee and

- thereby terminates Federal supervision over the land.



Commissioner take further action to increase the rental rates,
The subject of submarginal lands is discussed further on paées
29 to 33.

k. Fees for services rendered by the Bureau

The fees charged for services rendered by the Bureau 1n ocone

nectlon with the management of Indian trust property are usually
relatively low, and, for some of the.servlceé performed for In-
dians by the Bureau's Branch of Healty, fees are not prescribed,
To reduce ﬁhe cost to the Government of administrating land trans-
actions, we are recommending that the Commissioner take the neces-
sary action to establish, as soon as.possible, a fee structure
based upon the objective of covering the cost of furnishing these
services, |

| One of the fee schedules in need of revision requires con-
gressional actlon, It involves the fees assessed by the Bureau-f&r.
the probate cf estates containing individual Indian land 1nterests;
These fees are established by the act of January 24, 1923 (25 U.S.C.

- 377). Accordingly, we are recommending that the Congress conslder

legislationidesigned.po increase the income from probate fees to
provide in the aggregate for.the recovery of costs to the Govern-
ment of processing probate cases. A further discussion of this
mattér appears on pages 35 to 39 .

5. Backlog on land transactious

' The Burezu reported that it ciosed about 24,000 land transac-
tion cases during fiscal year 1955 and that a.badklog of 13,095
cases existed at ane 30, 1955. During fiscal year 1956, consider-
able progress has been made by the Bureau in reducing this back=

log. Our review o{dland transaction procedures'disolosed, however,

9

certain deficiencies which contribute to the backlog. These defi-
ciencies include the ﬁaintenance of duplicate land records, the

failure to prescribe procedures for maintenance of land records at

' agenoy offices, and the unnecessary processing of patent-in-fee

cases. -
To reduce the backlog of lend transactions and to reduce the

cost’or and delay in processing land transactions, we are recom=
mending that (1) the Commissioner teke appropriate action to_elim-
inate the duplicate'land records maintained by the fleld and ﬁésh—
1ngtoﬁ and to have rules and regulations presbribed in the Indian
Affairs ‘Manual on the land records to be malntained at the field
offices and (2) the Commissiqﬁe: consider having regulations on
the processing of patents—in-fee revised to permit Area Directors
to i3sue such pateﬁts so that all patent-in-fee cases do not have

to be processed in Washington., Additlonal comments on these defie

clencies appear on pagesho’tohvo



GENERAL COMMENTS ON ADMINISTRATION OF INDIAN LANDS

One of the more signifigant activities of the Bureau of.-
Indian Affairs is the administration of TIndian lands. Bureau rec-
crds show about 56,000,000 acres of lands under its Jurisdictionl

at June 30, 1955, in the following categories:

Acreage
Description Unlted States & Alaska
Tribal lands 352
Allotted lands held in trust fop 39,486,712 2,887,852
individual Indians 13,662 '
Federally owned lznd (note a) 3’622133% 15:5?;
- Total o . 53,770’799 2: 912"',356

a | ' .
Excludes public domain lands permitted t
side reservation bourdaries, P © Indians but located out-

Allotted lands are those which, pursuant to speéific treaty or gen-

eral statute, were granted to individual Indians but are held in .
trust By-the Government. Tribal or unallotted lands are held in
trust by the Government for Indian tribes. -Practically all Indian
land held in trust has two distinguishing characferistics.' First,
it may not pé'conveyed by the Indians without the consent of Con-
gress if 1t 1s tribal land or without the consent of the Secretary
of the Interior or his authorized representative 1f i1t is individ-
nally owned., Second, it 1is generally exempt from state and loecal
taxation.

More than 3,000 laws relate directly or indirectly to Indian
landé. These laws govern the manner in which 1ands.may be conveyed
and provide the means whereby restrictions may be removed. The
laws also place upon the Secretary of the Interlor a trusteeship

rsponsibllity for.protection of the titles to the land, the

et et e e o

"leésing,of the land, the sale of minerals, timber, and other rrod-

ucts, and the granting of rights-of-way during the time theilands
are held in a trust status,

Over the years, the Government's Indlan policy has changed
froh'ségregation to allotment and disposal, to retention of lands,
and, finally,,baék to disposal. The early part of the 19th century
found the Indians segregated on reservations according to treaties
between the CGovernment and the tribes. The polley of allotment,
designed to assimilate the Indians into white soclety, contem-
plated that each individual Indlan bg given a tract of reservation
land. This policy prevalled from 1887 with the passage of the
Dewes Act (25 U.S.C. 331-332) until the passage of the Indian Reor-
ganization Act in 1934 (25 U.S.C. 461) whizch was also known as the
Whéeler-waard Act., The features of this act were designed to
make permanent the Federal guardianship of the speclal Federal
services to Indlans as well &8s reasserting guardianship for those:
Indians made landless as a resul%t of the allotment policy.

Except for the act of June 25, 1936 (27 U.S.C. 501-510),
which exteﬂded certain sectlons c¢f the Indlan Reorganizétion Act
to the Ihdians of Oklahoma, no major legislation affecting Indian
landholdings was passed until May 14, 1948 (62 Stat, 236). This
act, quoted in full, states as follows:

"That the Secretary of the Interior, or his auly
authorized representative, is hereby authorized in his
discretion, and upon application of the Indlan owners,
to issue patents in fee, to remove restrictions agalnst
alienation, and to approve conveyances wlth respect to
lands or interests in lands held by individual Indlans

under the provisions of the Act of June 18, 1934 (48
Stat. 984), or the Act of June 26, 1936 (49 Stat. 1967)."



On August 1, 1953, the policy of Congress regarding the In-
dians was declared in House concurrent resolution 108, Eighty-
third Congfess, first session, as follows:

"t%% to make the Indians within the territorial

limits of the United States subject to the same laws and

entlitled to the same privileges and responsibilities as

are applicable to other citizens of the Unlted States,

to end thelr status as wards of the United States, and

to grant them all the rights and prerogatives pertaining

to Amerlcan citizenship; and *#¥¥ the Indians within the

territorial limits of the Unlted States should assume

their full responslbilities as American ciltizens rxx N
Because the assumptlon by Indians of the full priVileges and re-
sponsibilities of other citizens of the United States 1s largely
dependent upon the termination of Federal trusteeship over Indian
property, the solution to the iand problem is basic to the obJec~
tives of an orderly withdrawal of Bureau supervision over Indian
affairs.

Our review of the Bureau's administration of Indlan lands was
concerned primarily with the activities carried out by the Branch
of Realty. These activities include:

1. Supervision of the termination of trusteeship over individ-
ually owned Indian land by (1) approving applications for patents-
in-fee, (2) issuing orders removing restrictions and certificates
of competency, and (3) assisting the Indian owners in the sale of
thelr lands.

2. Thé acquisifion of lands for Indlan use through purchase’
or exchange.

3. Supervision over the sale of minerals, the leasing of land,
and the granting of rights-of-way during the time the lands are

held in trust status,

At June 30, 1955, une Branch of Realty had about 150 employees.
Funds allotted for Branch of Realty activities in fiscal yedr 1955

totaled $792,228. In addition, tribal funds under the supervisibn:

of the Bureau totaling about $83,725 were provided in fiscal year
~9o5 for realty activities.

10
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SUPER 0 OFIED -IND ANDS
OMPLICATED EIRSHIP PROBL e

Departmental regulatiods (25 C.F.R. 241,18) provide that a
petition to sell imherited Indian lands "shall be signed by all -
the adult heirs on their own behalf, by the giuardign of a minor
heir who has such guardian, and by the superititefident or other of=-.

ficer in charge of the agency or school on behalf of any orphan'mi-.

nor heir."-'AcSdeing to Bureau officials, the Department and the
Bureau have interpreted the various statutes blaciﬁg bn them a
trust responsibiiity for the THiid# Hhd His pb&perty, inecluding
statutes authorizing sdles ard partitioms, as mot duthorizing sale
or partition of Indian truSt'dfmrestricted'lénds in heirship sta-
tus without the consent of gll competent owners, except when one
or moré of the heirs is comsidered by the Secretary of the Infe-.
rior to be incompetent. Consequently, in view of the continuous
gubdivision of Indian allotments due to deaths of the allottees
and transfer of the undivided interests in the land to heirs and
devisees, ﬁhe responsibilities of the Bureau in conmection with -
the management and disposal of Indian trust property have becrme
seriousiy complicated.

Although;there appears to be mo clear authority in Federal
statutes for the sale or partition of undivided interests in In-
dien land without consent of the competent owners, the xight of
any owner of gn vndivided interest in land to force é partition or
saie of land not under Federal jurisdiction is well settled by the

courts. In this connection, section 27 of the title, Partition,

11

.volume 40 of American’Juriéprudence, states that "whenever pérsons

interested in land as owners and cotenants cannot, by consent and
agreement among themselves, make a division thereof, that is, have

a voluntary partition, any one or more of them may apply for a par-

| tition by judicial proceedings - a compulsory partition, - which

takes place without regard to the wishes of one or more of the oan
ers." Sectlon 83 of the same title states that "the manifest hara;
ship arising from the division of property of an impartable vature
has been almost universally avoided by statutory provisions which
g8lve to a person entitled to partition the right to have thé prem-
ises sold, if they are so situated that partition camnot be
made  ##¥n

The most recent datas avallable show that at June 30, 1954,
thé lands held in trust for individual Indians totaled 13,662,071
acres apd consisted of 103,774 allotments. Only about one half of
these allotments were held by single owners whereas 28,576 allot-
ments were heid by from two to five owners and 20,480 were held by
six or more owners. It is not uncommon to find 20 or 30 heirs own=
ing interest in a single tract or to find one person having inter-
est in a dozen tracts scattered over the reservations. All allot-
ted lands will fall eventualiy into heirship status unless the
land is removed from trust status before the death of the allottee.

?he Government's policy of extensive allotment of land to in-

dividual Indiams prevalled from 1887 until 1934, and a majority of

the original allottees are deceased and ownership of these lands
has descended, with attendant subdivision, to the heirs or.devi-
sees. The heirship status of allotted lands is changing constantly

12



becaﬁse of the déath of allottees and their heirs. This change is
1ilustrated by allotments held by Indians at the Winnebago Agency
of the Aberdeen, South Dakota, Area. Of the 866 allotments out-
standing at June 30, 1952, only 22 were stiil held by the originél
allottees. On March 1, 1954, there were_66 heiré to 1 Winmebago
"allotment while onm March 1, 1955, the heirs to this allotment had
increased to 90, an increase of 24 heirs in 1 year. :
At the Blllings Area, examples of allotments showing large

numbers of heirs are .as follows:

~Allotment _ Number of Date of heirship
number Acres heirs determinat '
271 263 51 January 1954
2499 160 73 February 1955
2594 160 78 June 1955
56 - 116 99 (See appendix A)

The Real Property Officer of the Billings Area estimated that about |

60 perceht of the 4,223,893 acres of allotted Indian trust lénds
iﬁ the area at June 30; 1955, have passed into heirship status. _
B ,Some of the faétors that tend to complicate the heirship prob-

lems_of'Indiané are as follows:

1. Indian heirs do not ordinarily have the cash or credit fa-
- cllities to settle estates when physical partition of the
- land 1is not practicable.

2. The responsibility as well as the m2a jor part of the cost
of administration of Indian estates is borme by the Fed-
eral Government. No economilc incentive exists for the
Indlans to simplify the status of heirship lands.

3. Indian family relations are gemerally more complicated
than those of nom-Indians., Indian marriage and divorce
procedures may follow tribal custom rather than state law.
The act of August 15, 1953 (25 U.S.C. 1162), however, made
Indians in certalin states liable %to the laws which apply
to other citizens., ' ' : '

13
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The complications which prevent the sale of fractionated in-
terests in lands also prevent Indians from purchasing Indian-owned
tracts for the,pﬁrpose of consolidating their holdings into eco-
nonmic unlts for farming, grazing, or other purposes.

Moreover, the méintenance of.accurate land records 1is becon-

ing increasingly difficult and costly as the number of helrs in-

ereases because of the work involved in recording transactions ine

volving many owners. The problems of distributing lncome from

lands in heirship status to_the individual Indian money accounts

‘are discussed on pages 25 and 26 of the audit report issued to the

Coﬁgress on October 1, 1956, on the édministration of individual
Indian moﬁeys by the Bureau of Indian Affalrs.’ Discussion on the
maintenance of land records appears'on pages 42 to U45.
. s 8

Allotted truét lands are held by individual Indlans under
trust paﬁents or restricted fee patents. The principal d;fference
between these two types of patents lles in the method by which tl-
tle to the 1aﬁd may be conveyed to a purchaser. Original allottee
owners of trust patent lands must sign a deed to comvey title.
The act of Jume 25, 1910 (25 U.S.C. 372), provides, however, that
trust patent land in heirshiﬁ status may be advertised and sold at
the direction of the Secretary of the Interior, provided ome or
more of the heirs is comsidered by him to be incompetent, except
in the case of Five Civilized Tribes or Osage lands. Under this
frovision, it 1is Bureau policy to obtain the consent Qf a suffl-
cient number of competent heirs of legal age to represent a major-

ity interest in thé land. Due consideration is given to valid

14



'1ncompetent, this sale will be delayed or prevented until all

objJectlons by any helr, The 1n§trument of conveyance for trust
patent lands is_a'patent-in-fee or a deed signed by the owners.
Title toilénds held under a restricted fee patent; on the other
hand, may be conveyed to a purchaser only if all adult owners'ahd
guardians of miporslsign the deed. The deed is the instrument of

conveyance for such titles.

Land in helrship status

held under trust vatent

During the audit we mnoted several cases of petitions for sale
of allotted land in heirship status held under trust patent where
difficulty was encountered in consummating the sals because heirs
holding a minority interest in the land had not given written con- .
sent to the sale. The Indlan Affairs Manual (54 IaM 202.03A(4))
provides: |

"Applications for the sale of inherited land may be exe-

cuted by any helr holding an interest in the land. How-

ever, 1f the helrs are of legal age and competent, all

helrs must sign a consent to sale. If one or more of

the heirs has not reached legal age or 1f one or more of -

the helrs has been determined incompetent, the land may

be sold without consent and fee patent lssued."

In the Aberdeen Area, for example, heirs of Winnebago allot-
tee L-354 requested the sale of the allotment; and, in March 1954,
after nearly 3 years of attempting to obtain the written consent
to sell, of all heirs, only 78 percent qf the petitions for sale
had been obtalmed by the Bureau. (See appendix B.) The heirs of
one decedeﬁt, a mon-Indian who owned a 7/2016 iuterest in this es-
tate, will probably mnever be determined. He left no children amd
his relatives seem to be uninterested in the small 1ﬁtere§t in-

volved. Unléss the Bﬁreau determines that some of the helrs are

19

- helrs are determined and located and the consent to sell is ob-

tained.
At the Pottawatoml field office of the Anadarko Area an appli#

cation for sale of land was denled because one of the minority owne

ers had refused to sell. One Indlan initiating the request for
sale holds a one-half interest in 120 acres appraised at $5,600.

He had requested the sale because he was 82 years of age and de=-

- 8ired his éhare of'the proceeds from the sale during his lifetime.

The application for sale was denled because one of the eight 1ndl-

.viduals having a 1/24% interest in the land refused to comseunt to

the sale. All the other owners had given thelr comsent.

We noted sevefal cases of petitioms for sale of land in heir=
shlp status under the jurisdiction of the Sacramenmto Area Office
whére oﬁe heir refused to sell. The heir refusing to sell may
have a minority interest in one or more allotments, and a good -
deal of time 1s spent by BIA persomnnel making visits for the pur-
pose of trylng to convince the heir to sell. We were informed

that many such cases exist.

Exampies of these cases are as follows:

Number
Allotment Date of of Ownership share of helir
number petition helrs who refuses to sell
RV-94L 6-15=55 15 6/72
RV-L467 - .. 15 6/72
RV-846 5«20=55 6 1/
RV-847 ' " _ 6 :22/72

These allotments are located at Round Valley Reservation in Cali-

fornia.

16



Land_in heirship status
held under restricted fee pafient -

The muitiple heirship problem also complicates the sale of 1ng :

herited lands held under restricted fee patent. Although the '‘acre=

age of restricted fee allotments is mot readily available, Buréau_ .

officials informed us that only a small percentage of the_allotted
lands under the Bureau's jurisdliction are in thls category. In'
the States of Minneéota, Wisconsin, and Mlcﬁigan there are about -
1,856 such allotments. Allotments held under restricted fee rat-
enﬁs exist also in Kansas, Montana, Nebraska, Oregon, and washing- 
ton. These allotments are mot covered by the provisioms of the
act of June 25, 1910 (25 U.S.C. 372), which authorizes the sale of
lands in heirshlp status at +¥ - direction of tﬁe'Secretary of the
Interior if one or more of_the heirs is considered by him to be ine
competent; Counsequently, title to this land can be conveyed only
by a deed signed by all adult helrs or devisees and by the guard-
ians of minors;’ Fallure of one owner to sign the deed, no matter
how small his interest, may prevent a sale requested by those have
ing the majority of interest in the land. |

At thé Winnebago Indian Beservation located in Nébréska, the
status of the land was changed from restricted fee patent to trust
.patent'by the act of March 3, 1925 (43 Stat. 1114), which author-
"ized the Secretary of the Interior to cancel restricted fee patents
on this reservation and to issue trust patents in lieu thereof.
This legislation made possible the conveyance of title to prospec-
tive purchasers bf issuance of a patent-in-fee by the Secretary of

the Interior. Moreover, trust patent land in heirship status can

17

be sol& under certain conditions at the direction of the Seeretary
under provisioms of the act of Jume 25, 1910, referred to éﬁove,
without the comsent of all tke heirs. Similar legisiation'has not
been enacted for other than Winnebago iands held under restr;cted
fee patent, | - | | |
Leasing of lands in heirship status

Indian trustllands in heirship status may be leased by the
helrs or devisees with the éppvoval of the Superintendent.

These 1eases require the, signatures of all coupetent heirs exe

cept under certain conditioms provided in 25 C.F.R, 171.7; The né;

cessity of obtaining the signatures of many owners discourages po-
téntial lessees and may déprive Indians of income from the land.
Collateral to this is the problem of distributing lease income to
the numefous owners of the leased land. Some Indians recelve only

nominal amounts. For example, at the Crow Agency of the Billings

Area, a lease on 40 acres of land earns an annual remtal income of

$20 and is distributed among 75 heirs who own an undivided inter=
est in this land. Omly 1 of the .75 heirs receives more than $i of .
the anmnual rental and 66 heirs receive a share of 25 cemts or less
which is entirely.absérbed by the lessor fee charged-to cover the
cost of handling the dollection; It 18 probable that during the

5=year term of the lease the distribution of the income may have

‘to be recomputed, possibly each year, as a result of deaths among

"the present heirs which will further reduce the lease income to

individual Indians from the land originally allotted.
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~ At the Wimmebago Agency, of the Aberdeen Area, an allotment
leased during 1954 for $180 was divided among 66 heirs, some of
whom received only 3 cents. In 1955 the proceeds from the lease

were distributed among 90 owmers.
Erobate of estates |

Few Indians execute wills devising designated tracts of land
to specific heirs. As a result the land is bassed to the heirs, .
each of whom then owns ah undivided interest in the land;' The de-
términatlon as to the heirs and thelr fractional interests 1s mgde .
through probate, conducted by the Examiners of Inheritance under
the Office of the Sollcitor, Depaftmént of the Interioﬁ. The com-'
plexity of helrship determination is illustrated by the following

cases probated in the Gallup Area:

1. One Indian shared in 9 estates through her second husband
and also in 2 other estates. The total velue of her share
of these 11 estates was $703, with 6 of the estates being

_valued at less than $15. Her 9 children and 7 of her grand-
children shared in these estates at her death. Comunse- :
quently, the intérest in the 11 estates was divided into
176 shares ranging in amount from 3 cemts to $30.

2. The estate of allotment No. 144, valued at $240, had 71
heirs at time of probate. Forty-three helrs received more
than a $1 share in the estate and, of the remaining 28

heirs, 14 received shares valued at less than 10 cents.
The fractional shares ranged from 837/4,515,840 to

263,655/%,515,8L0.
Distributions of probate fees to charge each heir with his

pro raté share, in the event that the fee was not deducted from
the estate; may take considerable time to calculate. In one in-

stance, in the Sacramento Area, 39 heirs were charged a pro rata

share of the fee, as follows:
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Pro rata

Number share
of helrs of fee Total
2 # .02 $ . OL"
7 .05 .55
13 * 08 1 . Ollv
3 . lll’ .).',2
1 L4 20 . 20
1 .21 .21
b .23 .92
1 . 25 ’ ° 25
1 . 31 ' 031
2 ‘47 094
3 112 2.82
- 7.50 2,50
-2 $15.00

The work sheet for this distribution was prepared by 3 employ-
ees in 2 man-days. The cost of calculating the distribution was
greater than the probate fee.

The withdrawal of Federal supervision over Indian lands is re-
lated directly to the reductlon of fractiomated interests im Indlan

lands. The complexities'qf the problems associated with'such-lands

" tend to increase with time. To aid in eliminating some of the ob-

stacles hipdering the withdrawal of Federal supervision over the
Indians, we recommend that:

1. Congress consider leglslation to authorize the Secretary
of the Interior to sell or partition inherited lands held
under trust patent, without requiring the cousent of all
competent owners and without limiting that authority, as
at the present time, to cases where one or more of the
heirs is determined to be incompetent.

2, Congress comsider legislation to authorize the Secretary
of the Interior to revoke restrioted fee patents and issue
in lieu thereof trust patents for lands im heirship status,
wlthout the consent of the heirs and devisees, provided '
that the Secretary of the Interior has determined that pro-
posed sales or partitions are prevented because of the rew -
stricted fee patent status of the land.
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RELUCTANCE OF COMPETENT  INDIANS TO VOLUNTARILY
TERMINATE THE TRUST STATUS OF THELR LANDS i

Our audit discloééd that competent Indlans are reluctant.tﬁ
voluntarily terminate the trust status of thelr lands because of
the personal édvantages accrulng from the trust status to such’
Indlans, such as exemption from real estate taxes on trusttlénd,V

and the services rendered by the Bureau in connectlon with the

management of Indlan trust property usually without charge or with

relatively low fees.

The act of February 8, 1887, as amended by the act of Ma& 8,
1906 (25 U.S.C. 349), provides that the Secretary éf the Interior:
."may, in hils discretion, and he 1s authorized, Whenever he shall
be satisfiled that any Indlan allottee 1s competent and capable of
managing hils or her affalrs at any time to cause to be issued'to
such allottee a patent in fee simple." The act of May 29, 1908
(25.U.S.C, L4olt), provided that the Secretary of the Interior "shall
ascertain the legal helrs" of deceased allottees, and "if satis-
fled of thelr abllity to manage their own affairs shall cause td
be 1ssued in theilr names a patent in fee simple" for thelr lands.

In a mémorandum to the Assistant Secretary of the Interlor
dated February 15, 1954, the Solicitor of the Department of the
Interlor stated, as follows: |

"It 1s true that neilther the act of May 8, 1906,

nor the act of May 29, 1908, in terms requires that an

application for a patent in fee must be made by the al-

lottee or helrs of an allottee, but the courts have

nevertheless held that a patent in fee may not properly

be 1issued by the Secretary of the Interior under author-
ity of the cilted acts without the application or consent’
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of the allottee., **¥ As the issuance of a patent in fee
would abrogate the tax exemption, the courts held that
a requirement of an appllcation by the allottee must be

implied, *¥*!

* * * * *

To determine the attitude of the Indians regarding the removal.
¢i' thelr lands from trust sﬁatus and from the Bureau's Jurisdlection,
we'éonducted surveys at certaln of the agency and area offices
visited. |

" At the two agencies vislted in the Billiﬁgs Area, therelwére
39 Bureau employees of_Indian origin who had allotted or othef in-
dividually owned lands., Only 4 of the 39 had taken patents-in-fee
on all of thelr 1énds, 5 had taken patents-in-fee on part of their
lands or had sold par: of thelr lands, and the remainder held all
their lands in trust. Discussions held with some of the Indian
employees disclosed that their primary reasons for retalning their
lands in trust status stemmed from the financlal édvantages galned
(tax exemption), and that'there was little positive incentive for
an Indian owner to obtain a patent-in-fee unless he wished to sell
the land becéuse of this tax exemptlon and because the administraQ
tion of Indlan lands and most of the related costs 1s borne.by the
Federal Government.

The Superintendent at the Turtle Mountain Consolidated Agency,

. Aberdeen Area; estimated that not more than 10 percent, or between

800 and 900, of the.Indians under agency Jurisdlctlon could be con-

sidered competent,
We conducted a survey of the Mlnneapolls and Aberdeen Areas

to determine the number of Bureau employees who still retain land
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in a trust status. Questionnaires were sent to the Superintendents

of the agencles and the two Area Direotors'for distribution te the
individual_empioyees of Indian blood. A total of 340 employees
completed the questionnaire indicating they held land in a trust.
status, The replies as to why the lands were still in trust

status and whether fee patents have been applied for are classified

as follows:.

Number
Reply of replles
To avold land taxation 24
Complicated heirship problems 60
Wish to retain land In trust status 113
Holding land for own use _ . 54
Personal reasons 58
Fee patent applied for ' 1
Fee patent wlll be applied for 30
Total 340

| It willl be noted that only 1 employee in these 2 areas has applied
for patent-in-fee and that only 30 out of the remaining 339 stated
any intention of voluntarily terminating the trust restriction on
their lands, | |

Examples-of employees who indicated that they did not intend
to apply for fee patents are: |

1, Area Director, GS-iS; at one of the area offices.

2. Roads Englneer, CPC-9, at one of the agenciles,

3. One of the Area Finance Officers, GS-12, who owns a one-
half undivided interest in an allotment.

In his reply to the questionnaire, the Area Director stated: "So
long as i may legaily retain these land holdings in trust and

thereby keep down my personal expenses I intend to do so. I con-
sider 1t a right similar to certain entitlements that I have as.a

Worid War II veteran."
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The Anaderko Area-Director, at our request, submitted a ques-
tionnaire to area personnel of Indian blood to ascertailn why they '
did not request removal of restrictions 1f they owned an interest _
in trust lands. We received replies from 258 employees, Of these,
169 did not own any trust land and 14 did not furnish any informa-

tion,  The remaining 75 repiies, indieating ownershlp, are summa-

'rized-as foliowsﬁ

Application for removal of re-

gtrictions flled ' 3 L4
To keep land Zrom being taxed

by the state 5 7
Not interested in having re-

strictions removed 30 4o
Heirship interest (note a) 22 29

No reason given for not re-
questing the removal of

‘restrictions 5 . _20
Total ' ' 75 100%

Heirship interest being given to indicate that, regardless of how
the employee felt,this fact prevented the restrictlons from belng

removed.

It will be noted that 47 percent were not interested in having
the_restrictions removed. Examples of the reasons gilven 1n answer
to.the request as to why fee patents or the removal of restrictions
were not requested follow,

Engineering Aild, GS-4

"It was not costing me anything to keep 1t as 1t is
and too, understand that fee patents are hard to
get "

Administrative Assistant, GS-7

"As a matter of principle.”
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Appiication for removal of re-

- ' strictions filed 2 6%
Clerk-Stenographer, GS-3 ' Removal of restrictions pro-
:I do not feel 1t is to'my advantage to do so. | o Eigigegeggngg;bal policy 1 3
| Not to my advantage to have restrictions removed. Heirship interest (note a) - 9 o
[ . Not interested in having re-
- Machine Operator : . T - strictions removed (includes
" " _ o : those who like BIA supervision
To keep from being taxable o ! and desire go keep land from
- , oo ' belng taxed . 12 35
Clerk, G5 4 . : : " e f - - No reason glven _ - 10 _30
ner . - " . : ' '
I prefer to keep my land ir g restricted status. : . B Total - _ 3 1008 |
'Teacher-Advisor, G3-f | - ‘ | Heirshib interest being given to indicate that, 'regardless of how
"The land has 1little value and removal of restric- the employees felt, thls fact prevented the restrictions from be- -
tions would have no effect in one way or the other,™ ing removed.
Laund;y Manager, CPC-G . | S ; - It will be noted that 35 percent were not lnterested in hqving'
" : . . )
My reason 1s I want o leave 1t under restrictions ' 3 the restrictions removed. Examples of the reasons given in answer

as long as I can," :
\
Department Head (Guidance), GS-9 to the request as to why fee patents_or removal of restrictions

"Not interested in selling" *had not been requested follow.'

Teacher {Home Economics), GS-7 ! Engineering Aid, GS-

"Only reason that Indian Service would remove re-

1" b ; 1t. i
There has eeﬁ ne occasiog to use : - strictions was for land sale, and I do not want to
Laborer sell."

Soil Conservationiét, G3=7

"o 'keep from being taxable" |
"T have not applied for removal of restrictions or
fee patent because the above request is made only
for the purpose of selling the land and I have never
had the desire nor need of selling my land."

No évidence?whs indicated, regarding the 49 perceﬁt having heir-

ship interests and ﬁHOSe giving no reason as to whether they de-

sired the removal of restriction, to lead to a conclusion that : " Home Extension Aid, GS-5

they would request such actlon. : ' : "There has been no especial need to change the sta-

The Muskogee Area Director, at our request, oilrcularized area tus of land holdings."

Teacher-~Advisor, GS-7

personnel of Indlan blood to ascertaln why they did not request re-

. _‘ , ; "It gives me a feeling of security to know I can
moval of restiictions 1if they owned an interest in trust lands, , secure advice and that my.interests will be pro-

We received replies from 196 employees. Of these, 162 did not own ] tected if needed.”
any trust land. The remaining 34 replies, indicating ownership,

are summarized as follows:
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Law Clerk, GS-5

"Not necessary - keep from paying taxes, "

Soil Conservationist, GS~7

"Because of the protectlon of departmental lease coné
tracts and because of 1ts non-taxable status."

There were no'indications that the 26 percent having heirship in;
terests and the 30 percent who gave no reason ‘would request that
restrictions be removed. | _ :
The policy of the Congress, as declared in'House concurrent7'
resolution 108 Eighty-third Congress, 1ls that Indians withinlthe
territorial limits of the United States should assume their full

responsibilitles as American citizens as rapidly as possible.

(See p. 9.) It is probable that.Indian employees of the Bureau

who show no desire to have their lands removed from trust status

are not likely to encourage other Indians with whom they come in -

contact, by reason of Bureau emplo&ment, to request patents-in-
fee, certificates of competency, or orders removing restrictions.
The act of August 11, 1955 (69 Stat, €66), authorizes and di-
rects the Secretary to issue, without application,'an order remov-
ing restrictions to any Indian of the Five Civilized Tribes who,
In the Judgment of the Secretary,'is able to manage his or her own
affairs, There is no general legislative authority, however, to
permit the Secretary to convey to competent Indians clear title to
their lands without application by the Indian, The absence of
this authority has complicated the withdrawal of Bureau supervi-

slon over Indlan lands.
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Recommendation

To facilitate the wlthdrawal of Bureau supervision over lands
of competent Indians, we recommend that-the Congress consider leg-'
islation which would--without preJudicing any existing exemption |
from taxation constituting a vested property right-—authorize'the-
Secretary of the Interlor to l1ssue patents-in—fee, certificates of
competency, or orders removing restrictions, whichever 1is appropri-'
ate, to all Indians holding restricted lands who have been deter-
mined by the.Secretary to be competent, without requiring the'ap-
piication or authorization of the Indian, where such authority 1s
not granted under existing legislation.

 The Department has informed us that 1t believes that the
great maJority of the Indlans owning trust or restricted land

would oppose the implementation of this recommendation.



SUBMABGINAL LANDS

"~ Under provisions of Executive Orders No. 7792 and No. 7868
dated January 18 and April 15, 1938 ‘respectively,’ and supplemen-
tal orders issued subsequent thereto, jurisdiction over_abont_ N
828,000 acres of Government-owned lands, usually referred to as
submarginal ;ands, has been transferred by tne Secretary of Agr;f:
culture to the Secretary of the Interior. Thie transfer_includedg

about 455,000 acres in the State of New Mexico. The act of Au{

gust 13, 1949-(25 U.S.C. 621), provided that title to the portion".

of these 1ande used by the Pueblo and Canoncito Navajo Indians was
in the United States of Amerlca in trust for the trives, bands, or
groups of Indlans oecupying and using same and declared that the .
'remalnder.of these New Mexico lands were & part of the public do=-
main to be transferred to the Bureau‘ef Land Management. Also,
the act of July 20, 1956 (70 Stat. 581), provided for the convey;
ance oflabout'27,000 acres of submarginel"lands to the Seminole
Trlbe'in the State of Florida to be held by the.Un;ted States 1n
trust for the Trlibe, Consequently, there remain ebout 345,000
acres of Gévernment-pwned submarginal lands whilch are to be admin-
isterad by the Cemmlesioner of Indian Affalrs for the benefit of
such Indlans as he may designate."The lands were purchased by the

. Farm Security Administration of the Department of Agriculture

under'provisions of varlous laws.1

lNatlonal Industrial Recovery Act of June 16, 1933, title II (48
Stat. 200); Emergency Relief Appropriation Act of April 8, 1935
(49 Stat, 115); act of August 24, 1935, title I, section 55.(49
Stat. 750, 781); Bankhead-Jones Farm Tenant Act of July 22, 1937,

as amended, title- III (7 U.S.C. 1010, 1011).

29

Reptal and use of submarginal lands

Our audit on the administration of Government-owned submar-
glnal lands was carried out on lands under the jurisdiction of
the Bureau of Indian Affairs Aberdeen Area Office which has about
36 percent of these lands under its Jurisdiction, The audit dis-
closed that these lands are rented by the Bureau to Indian tribes
at nominal rates, that a considerable percentage of these lands
are in turn permitted'b& the-tribes'to Indians and non-Indians at
higher rental rates, and that the Bureau had not been depositing
the rental 1ncome accruing to the Government on these lands into

the Treasury as miscellaneous receipts.

 Submarginal landg rented by the Buresu
£t nominal rate

The Bureau rents the submarginal lands in the Aberdeen Ares,
under revocable:permits, to various tribes at nominal rates of 1 .
or 2 cents an acre. The tribes have in tur: psrmitted these lands_
to individual Indians and non-Indians usually at much higner rates,
The anauzl rentéi fees naid by the tribes under io-year pernits

are as follows:

Number: Annual

Aberdeen Area . : of rental
name of agency. ‘ Permit period acres fee

Cheyenne River 12-1-47 to 11-30-57 5,111 § 51

Pierre:
Crow Creek Reservation 1-1-50 to 12-31-59 20,474 4o9

Lower Brule Reservation L.1-48 to 3-=31-58 1& »273 285

Pine Ridge 11-1-47 to 10-31-57 46,522 930

Rosebud h_5-44 to U4- 5-54 28,730 358

Standing Rock 4.1-48 to 3-31-58 10 965 109
- Turtle Mountaln Consolidated:

" Fort Totten Reservation 1-1-48 to 12-31-57 _ 1,k24 _ 14

Total - : - 122,499 $2,156
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The Superintendent at the Plerrs Agency, whichlincludes”tﬁe'
Crow Creek and Lower Brule Reservations, . estimated tﬁat'the:trlbe_
.earned $10,000 from this Iand_ih fiscal 1955, or about $9,300 more
then the Bureau's fee of $69l4, At the Turtle Mountain Consolidated
Agency, the Superintendent estimated that the tribal income would
bb about $1,060 from land rented frdm the Bureau at $14 a'year.

At the Crow Creek Reservation, 14,498 acres of the 20,474
acres of submarginal land rented to the tribe, or about 7o percent;
are in turn permitted to non-Indians, At all other reservations
of the Abesrdeen Area, at least 30 percent of the submarginal land
is permitted by the tribe to non-indians; Most of these lands are
used for grazlng: Only 435 acres of submarginél lands were under
cultivaticn in the Aberdeen Area during calendar year 1955} We
have been informed by the Bureau that these submarglnal lands do‘
not consist of a solid unit but are comprised of separate tracts
scattered throughout the .reservation and, in general, can be gsed
only by the operator of the contiguous land}

The permit for the Rosebud Tribe, renewed by .the Bureau for
the period:April ;,‘1954, to October 31, 1957, considerably in-
creased the income to ‘the Govermment, Under the terms of the re-
| newed permit, the tribe is required to pay a rental fee baged on a
per pound beef price determined by averaging the market value of
- beef during-the period of January 16 to April 15 of each year;
Bureau employees informed us that this formula is similar to the
one used by the Bureau of land Management-to determ;ne graz{ng

1and rentals, The Bureau's annual rental income under this permit
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1s estimated at $4,464 compared with the annual rental income of
$358 provided under the terms of the permit in effect from April
1944 to April 1954,

Muéh land, however,-continues to be rented by the Bureau at
nominal rates under revocable permits having several years to run,

Dispogition of reverues from submarginal land

- Our audit of the Aberdeen Area Office for fiscal year 1955
disclosed that revenues acdruing to the Government from rental of
submarginal lands to Indlan tribes continued to be held by the Bu=
reau in deposit ‘accounts -of the-Indian Service Special Disbursing '
Agents, ' At June 30, 1955, these deposibs totaled $75,348 for the
Aberdeen Area, '

During the audit of the Aberdeen Area Office for fiscal year
1954 we questioned the Bureau's disposition of these revenues,
Title to these lands has remained in the Government since their a;-
qQuisition and, in our opinion, the rentals derived therefrom |
should'have been-deposited into the Treasury as miscellaneousrree
ceipts, | -

By letter dated November 1, 1954, the Area Directof informed
us that the Washington Office had been asked for advice as to the
disposition of this revenue and that on October 26, 1954, he was
instructed to continue to credit this revenue to speclal deposits
pending legislation to placé title to the land in the tribes,

By memoranduﬁ dated November 23, 1955, however, the Assistant
Commissioner (Administration) instructed all Area Directors and ac-

cbunting offices to deposit in the Treasury as miscellaneous



receipts all rentals previously received and hereafter collected

from submarginal lands,

Bureau records show that at January 31, 1956, the revenues

from submarginal lands totaled $208,290 and was earned at agencies

under the Jurisdiction of the followlng ares offices:

' Amount
_ Area Office of revenue
- Aberdeen, South Dakota $ 79,115
Billings, Montana 87,113
Minneapolis, Minnesota 31,327
Muskogee, Oklahoma 5,305
Portland, Oregon 5,430
Total  $208,200

At January 31, 1956, the Bureau reported that $131,127 had been de-
poéited into.the Treasury as miscellaneous recelpts ana_thét'the
balance of $77,163 was still on deposit with the Bureau,
Recommendation |
To prdvide a fair return to the Goverument on submarginal
lands rented by the Bureéu, we recommend that the Commissioner

take further action to increase the rental rates;1

Proposed trahsfer of submarginal lghdg
to Indian tribes . _

Proposed legislation has been introduced 1in the Congress on .

several occasions providing for the transfer of submarginal lands

1Since the preparation of this report the Department has advised
us that the tribal delegations of those tribes whose permits are

" £o be remewed in the near future have been advised that thelr per- -

mits will not be renewed at the previous rates,

to specific Indian trives., For example, the following bills were
introduced in the Eighty-fourth Congress; |

Bill Reservatlions
mumber involved
S. 622 Blackfeet
H.R, 3917 "
H.R. 506 Standing Rock
S. 2122 White Earth
_ H.,R., 9451 Seminole

These_bills provide that the lands be conveyed to ﬁhe United States
in truét for tribes on the réservaﬁions,listed above: ﬁbne of | |
these bills have been enacted into law except for H,R. 9451 ﬁhich
was enacted into Public Law 736 (70 Stat, 581) on July 20, 1956,

- Bureau officials have informed us that the present Departmént
pol;cy is to report unfavorably on any sﬁch proposed leglslation
until the tribe concerned presents a proposed land-use plan satis-
factory to the Department. Such land-use plans include 1nforma- 
tion as to how and by whom the land is to be used; In favorably
reporting on H,R, 9451, fhe Department pointed out that fransfer
of these lands tb the Indians will assure them of a permanent base
for the continued operation and laprovement of their livestock en-
terprise and that the Indians have made effective use of the landé;

Because the conveyance of the submarginal lands into trust
status for the tribes does not eliminate the Bureau's resporsibili-
ties 1in supervising'the use of the lands but does elimlhaiz the in-

come to the Government from the lands, we believe that submarginal

lands generally should not be .transferred to tribes unless the

tribe concerned submits a satisfactory land-use plan and unless
such transfers lead to accomplishing the ultimate objlective of

termination of Federal supervision of Indians,
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'FEES FOR SERVICES RENDERED BY THE BUREAU

The Secretary of the Interior is authorized by law (25:U,S.C;

k13), in his discretion, and under such rules and regulations as;.

he may prescribe, to collect reasonazble fees to cover the cbsf 6f

any and all work performed for Indian tribes or for 1ﬁd1viduél'
Ipdians,'to be pald by vendees, leséees,or assignees, or deducted.
from the proceeds of sale, leases, or other sources of revenﬁe.:
Under rules and regulations prescribed by the Secretary of the In-

terlor, however, the fees charged for services rendered by.tﬁe-'

Bureau in connection with the management of Indian trust property

are usually relatively low and, for some of the services performéd

for Indians by the Bureau's Branch of Realty, fees are not pre-
scribed., | |

-_ The Secretary éf the Interior Survey Team in referring to the
activlties of the Bureau's Branch of Realty in a report on the Bu-
reau of Indian Affairs, dated January 6, 1954, stated in part as
follows: -

“"The Survey Team noted that eilther nominal fees or
-no fees are charged for services performed by the
Branch, %¥# The Survey Team believes that this type of
activlty should be largely self-supporting., The fees
%gwlgolaected do not nearly cover the costs of this ac-
vity.! " :

On April 12, 1954, in reply to the Survey Team report, the
Commisgsioner of Indlan Affailrs stated in part as follows:

"The present fees collected for various land trans-
actions wlll be carefully studied to determine what re-
vislons are necessary., Consideration also will be given
to the establishment of fees for such land transactions
as exchanges, gifts, rights-of-way, and partitionms,
which heretofore have not had fees. #*#* The present
schedule of fees for probate services is being studied
with a view toward -1ts revision."
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At March 31, 1956, however, the fee structure on the manage=-
ment of Indian trust property had not been revised and fees sched-

ules had not been established for land transactions for which fees

are not charged.

Recommendation
To reduce the cost to the Government of administering land

transactions, we recommend that the Commissione:r take the neceg=-
sary action to establish, as soon as possible, a fee structure
based upon the objective of covering the cost of furnishing these
services. We recognize that those services which the Government
fendérs without charge to 211 citizens such as soll conservation
agssistance should not be considered ia arriving at the cost of
services rendered.

Need for revision of probate fees

One of the fee schedules in need of revislon requires con-
gressional action. It involves the fees assessed by the Bureau
for probating estates containing individual Indian land interests.
During our audit of administration of Indian lands. we reviewed the
probate fees charged in the Bureau's Anadarko, Oklahoma, Area and
the related,costs; Tﬁe audlt disclosed that the costs »f probate
services rendered by the Govermment are not recovered and that the
larger estates do not bear a pfoper share of the costs 6f probat-
ing and administering Indian estates, Moreover, the fees_chargéd
by the Bureau for probating and administering the estates do not

compare favorably with fees charged for similar services under

Oklahoma statutes.
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The Code of Federal Regulatloms (25 C.F.R. 81.22) provides

ggessment of fees for probating.trugt or restricted es-

e with law (25 U.S.C. 377}, as follows:

for the a

tates in accordanc

Fee
Estate valuatlion e ol

000 to $249 -
250 andgnot exceeding $1,000 208

over 1,000 and less than $2,000 _ gg
2,000 and not exceeding $3,000 2

over 3,000 and not exceeding $5,000 2
over 5,000 and not exceeding $7,500 o2

over 7,500

that the $20 fee 15 2 percent of the valuation at

a
It 1is noted an estate of $250, however, is charged

the top of the bracket.
8 percent.

During the 1955 fiscal year 221 probate cases, 1nvolv;ng estates

toteling about 41,550,000, were concluded by the Offlice of the Ex=-

aminer at the Shawnee Subagency in Oklahoma., The examiner probated

cages for the Southern Plains Agency and Pottawatoml Area fleld of-

fices of the Anadarko Area, Quapaw Subagency of the Muskogee Area,

Winnebago Indian Agency of'Minneapolis Area, and Shawnee Civil -

War Cleims. Of the 221 cases, 68, or 30 percent, were valued in
exdess'of $7,500 each. Fifty-four of thése estates, or over 2u
. percent, were valued in excess of $10,000 each.  The Bureau as=
sesses a flat fee of $75 for pfobgting and administering all es-
tates in excess of $7,500. | |
Although thé verious state statutes are not uniform in stating
fees for the probating amd administering of estates, the State of

Oklahoma provides é comparison with the provisiohs of 25 C.F.R.

81.22.
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The Oklahoms Statutes, 1951, vol. II, title 58, sec.. 527,
provide: :

-#In fees and commissions.--When no compensation is pro-

vided by the will, or the executor renounces all claim

thereto, he must be allowed commissions upon the amount

of the whole estate accounted for by him, ¥##, ag 0l=

lows: PFor the first thousand dollars, at the rate of

five percent; for =1l above that sum, and not exceed-

ing five thousand dollars, at the rate of four percent;

for all above that sum, at the rate of two and one-half

percent; and the same commission must be allowed admine-

istrators., ###, V"

Examination of the estate of an Indian in the Anadarko,
Oklahoma, Area disclosed that the deceased possessed an estate of
$172,255 under control of the Bureau and an estate of $112,572
subject to probate and administration under the laws of the State
of Oklahoma, or a total estate of $284,827.

On an estate of $172,255 the laws of the State of Oklahoms
provide for a fee of {4,391 in executor's commissions., An Indian
holding restricted lands and individual Indian moneys in the same
amount receives comparable services from the Government at a cost
of $75.

A further consideration is that the Government is not recover-
ing the costs of probating and administering Indian estates under
the Jjurisdiction of the Bﬁreau of Indian Affairs. During fiscal
year 1955 the Office of the Examiner at Shawnee, Oklahoma, ex~
pended $12,747“while fees assessed under the provisions of 25 C.F.R.
81.22 amounted to $9,815.

Additional cogts are incurred 1n the probating and administer-
ing of Indian estates by the Bureau., Bureau employees periodically
report estates to be probated to the Examiner and do the prelimi- °

nary work of heirship détermination. They recelve moneys for the
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estate and hold such moneys in trust. After probate; the results
are processed through the various land and individual Indian mon-
eys records; postings, often complex, are made to heirship index

cards, land allotment records, tract books, the individual Indian

money accounts; and creditors of the estate are paid.

The cost of these services, excluding the cost of the time
allocable to the handling of individual Indian moneys and the
Osage Agency which finances its own functions, approximates
$7,000, This emount is based upon the 1955 fiscal year cost of
land management expenses allocated 1n aocordahce with 1nformation
received from area offliclals. |

We were informed by area officials that 10 percent of the
employees’ time in the handling of individual Indian money accounts
is applicable to probate cases. Accordingly, the estimated cost‘
of general trustee services for flscal year 1955 applicable to

probate work amounts to $6,470, The total cost for probate wqu

performed in connection with the cases handled by the examiner at

Shawnee Subagency 1s estimated at $26,217. This estimated cost is

conservative because it does not include similar Bureau costs of
the Quapaw Subagency and Winnebage Indlan Agency, under the juris-
diction of other Bureau area offices but included in the workload
handled by the Examiner of Inheritance at the Shawnee Subagency.

Recommendation

To reduce the cost to the Governmment of probating and admin-
istering Indlan eétates, we recommend that the Congress consider
legislation designed to increase the income from probate fees to
provide in the aggregate for the recovery of costs to the Govern-

ment of processing prbbate cases.
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BACKLOG ON LAND TRANSACTIONS

One of the factors contributing to the delay of withdrawal of
Bureau supervision over Indien Affairs is the backlog on land
transactions. The Bureau repofted at June 30, 1955, a backlog of
13,095 land transactions of all types compared with 13,280 cases
at July 1, 1954. During the 1955 fiscal year, 23,875 new cases
were recelved and 24,060 cases were closed. These statistics do
nov agree, however, with the total cases reported by the Bureau
field offices. The field reports show an aggregate backlog of
13,132 cases at June 30, 1955, compared with 9,678 cases at
July 1, 1954. .(See appendix C.) Accordingly, the aggregate of
the sums in fleld reports show a backlog 1ncreése in fiscal year
1955 of 3,454 cases compared with a decrease 1in backlog of 185
cases reported by the Central Office. Bureau officials could not.
furnish documentation supporting the differences between the sta-
tistics reported by the field and those reported by the Central Of-
flce to the Congress. |

Our review of the Bureau's reports on land transactions dis-
closed that‘a conslderable percentage of the backlog consists of.
cases relating to the sale of land. Following is a summary of the
number of cases closed during fiscal year 1955 compéred with the

backlog at June 30, 1955, as reported by the Bureau.



Fee patents
Sales
Leases and permits

Other land cases

Tofal

Cases closed

during fiscal

Backlog of
cases at

Year 1955 June 30, 1955

781

2,803
15;233
18,517
~5.543
2L, 060

910
5,668
—2.180
8,758
L, 374
o

In the Aberdeen and Minneapolis Areas, the backlog of pendlng'

land sales 1ncreased during fiscal year 1955, as fOIIOWS°

Number of
Dending L
June 3C, June 30,
Area 19535 1954
Aberdeen 1,388 243
Minneapolis 867 808

Bureau .
estimate of
man-years
Inn:gasg fo _complete
1,145 10
53 9

These statistics include land sales where processing was started

after an application to sell was submitted by the Indian.

land transactions of various types.

As of Jume 30, 1955, the Billings Area had a backlog, of 2,694

The backlog, which 1ncreas¢d

by 821 transactions during the fiscal year, consisted primarily of

applications for sale, patents-in-fee, leases and permité, and pro=-

bate inventories..

at June 30, 1955, 1nclud1ng 126 probate transactionms.

The Phoenlix Area reported a backlog of 221 land transactions

Although,

according to Washington records, no backlog was reported by Papago

Agency, agency officlals informed us that there is a backlog of

about 500 probate cases.

Since 1950 the Examiner of Inheritance

had not determined the heirs of Indlans under the jurisdiction of

the Papago Agency who have d;éd intestate possessed of trust or

restricted property.

Bureau officlals stated that the reason for

&1

P

this delay is the reluctance of the Indians to furnish Examiners
with information on deaths and probable heirs.

- Buresau officials informed us that the basic reason for the ex-
cessive backlog of land transactions is the lack of qualified per-
sonnel. Since the close of fiscal year 1955 additional funds have

bsen made aveilable for Branch of Realty activities, as followss

' Fiscal year 1 Fiscal year 1956

Location Poslitions 8 PO"Itionétx* Aﬁgﬁds

Area: , |
Aberdeen 18 $107,873 Lo - $ 225,744
Anadarko 15 68,854 20 - 97,233
'Billings 8 38,869 27 134,887
Gallup 9 36, 504 13 60,368
Juneau : 2 16,130 2 16, 4130
Minneapolis - 14 61,344 . 16 73, u73
Muskogee 14 60,938 14 60,938
Phoenix ; 5 32,731 14 72,900
Portland ' 15 73,460 _ 3 184,514
‘Sacramento 17 118,647 17 132,216
Washington Office 3 155,070 _bs 256,421
Total 151 $792,228 243 $1,314,824

——— e ee——

During fiscal year 1956 considerable progress has been made by the
Bureau 1n reducing the land backlog. |

Our review of land transactions procedures disclosed, however,
certaln deficlencies. which contribute to the backlog. These de-
ficiencies include the mainteﬁance of duplicate land records,. the
failure to érescribe pfocedures for maintenance of land records at

agency officesy énd_the unnecessary processing of patent-in-fee

cases.

Maintenance of duglicate land records

Records on Indian lands are maintained by the Bureau of Indian
Affalrs at various érea_and agency offices and the Branch of Realty

in Washington, D.C. .
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; | After the lands become Indian lands and are turned over to the Bu-

The principal records malntained by the Branch of Realty in ; . .
’ : | reau of Indian Affairs for administration, the Bureau of Land Mane

Washington are as follows:
agement no longer keeps a record except for patents that it issued.

1. Schedules of allotments to individual Indians on all é .
reservations where allotments have been made, except the ; ‘
Five Clvilized Tribes. :

Bureau of Indian Affairs officials stated that, because of
|
§ the inaccuracy of the land records apparent from the dissimilar
2. Tract books. ? ' '
_ _ . _ ; entries for. the same transaction in Washington and field records,

3. Plats of certain allotments, i
1 the records cennot be decentralized until Central Office and field

h, Indexes to allottees for each reservation. :
_ : § records are reconciled and properly adJusted.1

5., File of coples of deeds. ‘ !

| ' Fallure to prescribe land record procedures

6. File of requests for patents-in-fee.
There are no written procedures or regulations in the Indian

Records maintained by the Bureau of Indian Affairs at the
Affalirs Manual, and Bureau officials informed us that there are

agency level include files of deeds, requests for patents-in-fee, i )
. 1 no other prescribed written procedures, on the land records to be

and trust patents.1 Many agency offices have tract books but these
, maintained at the agency offices. Consequently, land records at

are not ussed extensively because, 1n many cases, they have not been
agencles are not always maintained in a menner to provide readily

kept up to date. Moreover, deed fiies and tract books are main- :
complete and consistent information necessary to process land

tained at certain area offices. All area offices keep files of
transactions. Moreover, requests for information by agencies to

requests for pétents-in-fee. All records on lands of the Five
, the Central Office and considerable research at agencles may be

Civilized Tribes of Oklahoma are in the field except for some
- necessary to process land transactlons, thereby delaying the

deeds. ' ‘ : | :
: | processing and contributing to the backlog.

The Waéhington Office of the Bureau of Land Management, De- .
According to Bureau officials, the records to be maintained

partment of the Interior, also maintsins records for the process-
at the agencies are as follows:

ing and issuance of patents-in-fee, principally as follows:
Allotment and Egtate Record Cards
Index and .Heirshlp Cards

l. Tract books -
2. Flle of trust patents - ; Cross Reference Imdex to Index and Heirship Cards

2 ‘File of requests for patents-in-fee
. File of patents-in-fee

1Since the preparation of this report the Department has informed
us that this matter 1is being studied.

1If the Indian requests the trust patent a receipt for this docu-
ment is kept in this flle.
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Our field audit disclosed, however, that, at the Turtle Moun-
tain Consolidated and Winnebago Agencies .of the Aberdeen Aféa,land
records other than the ones listed above were in use. The records
used did not contain the information needed to facilitate probate

work and processing of land transactions.

Processing of patent-in-fee applications

The many reviews of applications for patents-in-fee and the
issuance of patents-in-fee in Washington delay and urmecessarily

increase the cost of processing the applications. Patent-in-fee

.‘applicatlons are made by Indlans deslring to remove thelr land

from Bureau supervision.
The procedures followed in issuling patenté-in-fee are?

1l. Application received, documented from available land rec-
ords, and approved by Agency Superintendent. Forwarded to

Area Director.

2. Beviewed and checked against avalilable area office land
records. Application approved by Area Director and for-
warded to Branch of Realty, Central Office. '

3. Beviewed and checkéd against Central Office records on &

spot-check basis. Approval of all applications recorded
in tract.books, Forwarded to Bureau of Land Management.

L4, Approved application passes through Adjudication Section,
Patents Section, and Records Section of the Branch of
Field .Services of Bureau of Land Management. Patent 1s-
sued and forwarded to Branch of Realty, BIA Central Offlce.

5. Issuance of the patent recorded in the tract books of the
Branch of Realty. Patent transmitted to Indian agencye.

6. Patent forwarded to patentee and recorded in agency land
records. : :

it will be noted that a patent-in-fee case is processed by six dif=-
ferent organizational entities within the Bureau of Indlan Affalirs

and the Bureau of Land Management, resulting in umnecessary costs.
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According to a Bureau study, in the central office of the Bureau
of Indian Affairs alomne, the handling of 781 cases during fiscal
year 1955 required an estimated 25 man-weeks.

Besides additional costs, the present procedures also result
in delaying the issuance of pateﬁts-inufee. Moreover, letters of
inquiry frpm the landowners, prospecfive land purchasers, and
others on delays in lssulng these patents also increase the work-
load. Branch of Bealty officials stated that much of this corre-~
Spondence would be eliminated if patents were issued in the field.
Burcau officials of the Branch of Realty estimate that 90 percent
of the patents could be issued on the basis of agency records |
wlthout referral to Washington. '

| Allotted Indian land may be conveyed to a purchaser by a deed
signed by the Indian owners or a patent-in-fee issued by the Bu-~
reau. Under current prescribed procedure (54 IAM 202,03L) the
Area Director 1s authorized to approve the issuance of deeds with-
out prior Washington approval. Requests for patents-in-fee, how-
ever, are required (54 IAM 201.03B) to be Torwarded to Washington
for processing and issuance of the patent.
Becommendation

To reduce the backlog of land transactions and to reduce the
cost of and delay in processing land transactions, we recommend
that: “

1. The Commlissioner take appropriate action to eliminate the

duplicate land records maintained by the field and Wash-
ington and to have rules and regulations prescribed in the

Indian Affairs Manual on the land records to be maintained
at the field offices.

46



et

AT

2.

The Commissioner conslder having regulations on. the :
processing of patents-in-fee revised to permit Area Di-
rectors to issue such patents so that all patent-in-fee
cases do not have to be processed in Washington.

A

H
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_w1hnebago Agency
Winnebago, Nebraska
March 8, 1954 -

Memorahdum

Tos" . Aberdeen Area Director ;
. _ Attention: Mr., Rex Barnes

From:  V, E. Godfrey, Superintendent

Subject: Propbsed sale of the allotment of Frank Whiriingthunder; 

Winnebaﬁo allottee L-354, comprising land described as
the NW/4 SW/4, Sec. 1, T. 25 N., R. 7 E. - - '

. Thls case 1s sent to you because it is tjpiéal of a number of
cases with a multiplicity of heirs. The difficulties in complying
with the present regulations as to sale of the land are also typi=-

‘cal. It is this type of case where sale is most justified. The

land is outside an Indian-use area} there are no Indians that we

. know who could either rent or buy the land; and the great number

of helrs require much clerical work in dividing the income,

- There are enclosed petition for sale, supported by. as many
signatures as we could get, and a certificate of appraisement.
The certificate is nearly three years old and, of course, is no
longer valid. However, 1f the land can be offered for sale a new-
appralsement will be made.

For your easier checking a dot has been placed beforé the.
names of those who have signed. Those to whom petitions were sent
and returned unclaimed by the post office department are desig-""
nated by a circle. Those who are deceased and the heirs as yet
undermined are designated by a oross. Where there is no marking,
either we do not have current addresses or the heirs have not re-
turned the petitions sent to them, The summarization shows the
following,

Signed 78.10%
Mall returned unclaimed _ 2,208
Unprobated estates - 12,90%
Addresses unknown cr falled to .
. return petitions 6.80%

The unprobated estates are six in number, Hearings have been held
on three of these but the findings are not yet available. Two
have died since the last time the Examiner of Inheritance was here,
The estate of Thomas Boucher, a white man, probably wlll never be
probated. He left no children. His nearest relatives live in New
England and seem not to be interested, probably because his sev-
eral small undivided interests in Winnebago land would not equal
the cost of probate. A local attorney has been trying to start
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probate proceedings but with no success to date because of the non-
interest of his family. : .

At least another year must elapse before the remainder of the
estates can be probated. Many of the heirs are o0ld and the odds
are that some of them will die in the interim. It is unlikely
that there will ever be a time but that there will be probate hear-
ings pending. The estate will contlnue to grow in complexity.

You will note that in the estates listed under decedents Nos.
25, 27, 28, 29, 30, 31, 37, and 38 the Frank Whirlingthunder allot-
ment was not shown in the property inventory. It is assumed that
the Examiner of Inheritance will have to modify his flndings ac-

cordingly.

If an exception to the regulations can be made ln this case
and similar cases it will enable this office to dispose of some
lands which do noboédr much good end which cause a substantial
share of our clerical work in the IIA and Land Departments andn
will allow the employees to spend their time on more constructive
work such as bringing the probate records up to date.

It requiféd not less thah 48 man-hours of work to process the
.papers enclosed. : _

V. E. Godfrey
Superintendent

Enclosure

VEGodfreysrs
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